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IN THE MAGISTRATES COURT OF VICTORIA
AT MELBOURNE
CRIMINAL DIVISION

BUICK

DALE

MEMORANDUM OF ADVICE

the Chief Commissioner of Police,

2. The primary issue of concern relates to document disclosurs and potential public intersst
immunity claims arising in relation to documents the subject of any proposed defence
subpoena in the current proceedings.

3. As discussed below, any subpoena follows on from an earlier subposna (”'the murder
subpoena”} issued prior to a committel hearing in respect of murder charges laid against
Paul Dale and Rodoey Collins for the murder of Terrance and Christine Hodzon.

Following the death of Carl Williams, the charge against Dale was withdrawn, However,

disclosure issues in respect of some documents pursuant to that subpoena remained

outstanding.
General background.

4. In late 2003 Paul Dale, David Mieche! and Terrence Hodson were charged with drug
trafficking and other offences arising out of the burelary of @ house in Dublin Sireet,
Qakleich on 27 September of that year.  Af the time of their arrest and charging, Dale and
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Miechel where members of Victoria Police Major Drue Investigation Division (MDID™).

5, The Dublin Street house was to have been searched as part of a legitimate Victoria Police
drug investigation. This investigation was bein gm&émkm by Dale and Miechel, Hodson
and Miechel were initially arrested close by the scene of the burglary. Subsequently,

_ Hodson co-operated with police, indicated that he intended to plead guilty and made a
statement taplicating Dale and Miechel. Miechel refused to cooperate with investigating
police,

6. On 16 May 2004, Terrence and Christine Hodson were murdered af their home in Kew, Itis

believed that the murder of Terrence Hodson was undertaken by Rodney Collins on the

instruetions of Paul Dale. 1t is also believed that Carl Williams acted ag 2 middle man in
the arrangement between Collins and Dale for the killing, As 2 result of the Hodsons
death, the burglary and trafficking case against Dale collapsed and was withdrawn by the

 prosecution in October 2004
7. The Hodsons murder was initially investigated by the Victoria Police homicids squad.

& On 7 September 2003 an approach was made to the MDID by a confidential source who

offered fo supply information in relation to Antonios Mokbel.
8. In about 2002 Mokbel had been charged by members of both the former Victoria Folice
Drug Squad and the Australian Federal Police in respect of a variety of drug related

offences. The Victorian charges related to drug trafficking whereas the Commonwealth

- charges related to drug importation and frafficking.

10. At the time there were difficulties in relation to the State charges against Mokbel as a
number of drug squad members who were to give evidence, were themselves under
investigation for drug related offences. This resulted in significant delays in heating of the

various Mokbel proceedings. Ultimately, a decision was made that the Commonwealth
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charges, which related to a drug importation from Mexico, wounld proceed first in time.
Significantly, at all relevant times the source was part of the Mokbel logal team in relation

{o both setz of charges.

11. Following the initial approach the source was managed for a number of years by the
predecessor of the Source Development Unit (“the Unit™). Day to day management of the
zource was by handlers who tasked the source in respoct of varions investigations on behalf

of MDID. The information and intelligence received was disseminated by way of
information reports. A log was kept which recorded 1n a summary way details of the

contacts between the source and handlers, some of the inshructions given and other matters.

12. To date | have only reviewed the Unit's log. 1t may well be that there was prior contact and
tasking of the sowrce by members of MDD or other Victoria Police investigators. This

tssue has not been considered further as vet.

13, On 21 September 2005, the confidential souwrce was debriefed by members of the Unit in
respect of criminal activity being undertaken by Mokbel and his associates. Al this time
 the source was acting in a legal capacity in relation both the Mokbel and other of his
associates. There was 4 follow up debrief on 24 October 2005 in relation to the same

targets.

14, ’i‘imzmghmt late 2005 and 2006 thers was extensive and continuing contact between the
source and unit handlers during which information was provided in respect of various
targets and persous of interest in relation to drug investigations, Often these contacts were
several times each week. The source continued to act as part of the legal team in rﬁépmt of

_ anumber of the targets of investigation. It is also apparent from the log that the source was
tasked from time to ime in relation to other investigative targets as well as the Mokbsl

syndicate,
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13, The information provided by the source was of very high value, Thus, identification of the

soures would bave led to severe retribution,

. During 2006 there also appears fo have been significant speculation about the role being
played by the source by various persons charged with serious drug trafficking offences and
their lawyers. Included amongst this group was Tony Hargraves, the solicitor scting for
Paul Dale. He was sctively canvassing this ssue in mid to late October 2006,
Furthermore, complaints about the source were made to professional conduct bodies by

Carl and Roberta Williams and || NN ©1:csc complaints were dismissed.

. It may also have been the case that during 2006 the sources’ handlers were also receiving

and passing on information not only in relation to ongoing eriminal activity by Mokbel and
others but alse as o the manner in which their respective defences were being conducted.
There is a supzestion that on 7 April 2006, handlers gave the soures instructions

<

coneerning whether an adjowmnment application on behalf of Mokbel might be made.
. Also during 2006 the Unit made payments to or on behalf of the source. These were
referable to the assistancs being provided at that time to the Unit and the information being

passed on to investigators. These puyments continued until January 2009,

- During 2006 a number of murder charges were laid asainst Carl Williams. Later that year

he indicated a willingness to co-operate with Police and provide information and evidence
in relation to the Hodsons murder,

20, By April 2007 Carl Williams had agreed to cooperate fully with Victoria Police in relation
to a number of matters including the investipation of the Hodsons murder. He ultimately
made three statements which detailed his involvement with Dale and set ot Dale and

Colling' roles in the murders.

4 Oetober 2011 Memorandum of Advice




VPL.0005.0003.2975



VPL.0005.0003.2976

$r

Assistance in velation fo Paul Dale.

21. On 27 February 2007 the source was targeted to meet with Paul Dale as part of the
Hodsons murder investigation. As noted in the Unit log, the instruction given to the source
by her handlers was that “any meeting was to be in business hours and consistent with

professional contaut.”

By
b3

In April 2007 the Petra taskforce was formed snd took over the investigation of the

Hodsons murder,

23, Thereafler, although it is not clear from the log, i would appear that the source had a
number of meetings with Paul Dale. On 21 May 2007 the source was debriefed in relation
1o Paul Dale, Dublin Street and a varlety of other matters, The information obtained was

passed on by the Unit fo Pelra investigators.

24, On 24 May 2007 the spurce offered to wesr a vevording device in relation to further

meetings with Dals. | believe that this subsequently ocomred,

25. By this time it is apparent from the log that the Unit's dealings with the source were
becoming fraught. A number of handlers had been invalved and because of particular
activity which had occurred, management were voncerned that the source may in fact be
enpaging in illegal activities such as drug trafficking, without an indemnity, Handlers were

also concerned sbout the constant nisk to the source of identification az 2 polive informant.

26, By 6 August 2007, a decision was made that the source would only be deployed for
intelligence gathering purposes and without specific tasking, This was a significant change
in the natwre of the deployments to that date and appears to have been met with some
resistance from the source, Information continued to be received by the Unitona regizlm'
basis but was not disseminated for immediate investizative action due to risk of disclosure

of the source.
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27. On 26 February 2008 a decision was made that the source would be informally interviewed
by im*astigéi;;m from the Petra taskforce. There was consideration of a possible handover

of management of the source to the taskforce.

28; On 4 March 2008 Unit handlers gave the source an instruction not to offer assistance in
pathering evidence on behalf of the Petra taskforce. Later that month Petra taskforce thi?;
source informed handlers that Petra investigators bad been shown documents by the source

 which had been received from or compiled in respect of Dale. It is not clear whether

copies were provided or taken,

29. On 3 June 2008 the source reported contact with Dale which had ocowred. Thereafter
further activity ocourred in relation to the management of the source by the Unit. This
included the provision of further financial rewsrds and assessment of the information

provided in respect of Dale and Carl Williams,

30, On 30 November 2008 an important meeting occurred between the source and Dale. On 8
- Blecember 2008, following this meeting, the log notes consideration being given to 2
“break barrier strategy” being put in place having regard to the source's change in status to
that of a possible witness, This resulted in a meeting on 16 December 2008 which noted
the change in status and the source’s motive for co-operation and assistance, In the interim,
on 7 December 2008 a meeting with Dale was recorded by the source and the recording
provided to Petra taskforce investizators.
31. Ataboul this time the matter was obviously considered at a very high lovel within Victoria
Police Command, However, it was only on § January ;?,i}{}‘{é that 4 final decision was made
 that the Unit cease management of the sowrce. Deactivation occurred on 12 January 2009
with a divection that all subsequent meetings with Unit members were to be recorded. A
number of further contacts did ocour and the recordings made have been transeribed by the

Briars taskforce,
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The current charges
32, On 7 March 2007 and 26 }%‘v&mbar 2008 Dale was examined by the Australian Crime
Commission (“ACC™) in respect of the Hodsons murders. During the hearings he was
asked questions concerning various matters contained in the 3 wilness statements made by
Carl Williams, During the hearings he was yepresented by Tony Hargraves whoe advised

him not to speak to the source.

Sk
S

. Following the ACC heaving, Dale spoke to the sowce. That conversation was recorded,

Dale inferentially confirmed the truth of the Williams' statements. 1 have been instructed

that contimuity of the recording is not an issue as it was activated and deactivated in police

presence.

34, Oun Februsry 2009, Dale was charged with the murder of Terence Hodson, A committal in
reapect of that charee commenced with an initial hearing on 9 March 2009, The source

was listed as a witness and relevant statements provided az part of the hand-up brief.

35, On 19 Aprll 2010, during an adjournment of the Dale committal proceedings, Carl
Williams was murdered at Barwon zaol, Carl Willlams was (o give evidence in the
committal and linked Dale to Rodney Collins, the person contracted by Williams to

undertake the Hodsons myurder on behidf of Dale.

135
oy

On 28 January 2011 Dale was charged by Det. Snr. Sgt Boris Buick of Victoria police with

various charges arising from the evidence given by him fo the ACC. It is i:m‘s& matiers
which give rise to the current pmaesdiﬂgs,v (inee again the source was listed s a wilness
in respect of that prosecution and relevant statements provided. These confirmed the
recording and that the source was not acting as Dale's lawyer at the time the recording was

made,
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Pre-ivial discovery.
37. The gusstion of pre-trial discovery of documents in the current proceeding was adjourned
- until 6 QOctober 2011, Recently that hearing has been vacated. This followed an
arrangement whereby the defence solicitors to be released from an undertaking in respect
of documents provided to them pursuant to the murder subpoena and an agreement that the .
prosecution would provide any notes of further coutact between tnvestigators and the

source {subject to public interest clalms) gince the murder committal ended,

e
o

. However, in addition to other matters the murder subpoena algo sought materials including
- “all audio tapes, video tapes, information reports, notes, transoripts, diary entrics, day
book entries and all other documents (whether in written or electronic form) concerning

| any discussion, interview, debriefing or conversation with any witness in this

investigation.”
39, The mvestigation referred fo is the murder investigation in respect of the Hodsons,

40. The approach to disclosure taken to the murder subpoena was to only provide documents
created by Petra taskforce investigators, A claim of public interest immunity was made in
relation to the broader classes of documents sought and in particnlar documents crested by
the Unit insofar as they related to the murder investigation The basis for this decision was

 that that an effective “break barier” existed prior to any targeting of the source in respect
of Dale and in particular in vespect of the Hodson murders. It was o be contended that all
the documents held by the Unit were the subject of public interest immunity based on
witness security and informer identification.

41. However, at the time tiagt the murder commitial pmaéeéimgs were withdrawn, compliance
with the nunder subpoena had not been completed. Dale’s solicitor had been fold that

documents existed which fell into the category of materials sought set out above but that &

4 October 2011 Memorandum of Adviee Page- &




VPL.0005.0003.2983



VPL.0005.0003.2984

3

claim of public interest inumonity existed in respect of them, None of these documents had

been reviewsd,

42, It was in this context and having regard to the likelihood of a subpoena in the current
proceedings, which relate to very different charges, that a limited review of the documents
held by the Unit bas taken place. A similar review was undertaken in respect of documents
held by the Witness Protection Unit. No review of the Petra taskforce documents, now
held by the Driver taskforce, has ocourred and 1 do not know what if any material pre-

dating the involvement of the Unit exists.

43. Whilst Dale's solicitor has stated that he is content with the diselosure which has ocowrred
in relation o the murder subpoena and will confine any request for additional material to
any communications between the police and the sowrce sinee the murder committal, this
position may change once the defence appreciate that compliance with the murder

subpoena was never completed,
The Dale defence

44, Diale's defence is that at all i:im@ that he was speaking to the source it was on an occasion
which attracted legal professional privilege. Legal Professional privilege is now codified
in 5.118 and 119 of the Evidence Act 2008, S.117 of the Act defines client to include “%
person or body who mgagé& a lawyer to provide legal services or who employs a lawyer
(including under a contract of service).” The source denies that Dale was ever a client and

. says that only a personal relationship existed between them,

43. Furthermore, the circumstances of the recording itself and the fact that Hargraves acted for
Dale during the ACC hearings strongly suggest that there was no engagement of the source
as a lawyer to provide legal services such as would give rise the the requisite relationship,

Rather, the recording suggests that the disclosure which ocenrred was not as required by
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the Act and at common law, “for the dominant purpose ﬂof' the lawyer ... providing legal
advice to the client” or for “ the dominant purpoese of the client being provided with
professional legal services relating to an Australian or overseas proceeding (including o
proceeding before the Court) or an anticipated or pending Australian or overseas

proceeding, in which the client is or my be, or was or might have been, a party”

46, However, it is clear that the “break barvier” referred did above not come into existence
_until about 18 months afier the source was first targeted in respect of Dale. Furthermore,

that targeling was specifically in relation to the murder of the Hodsons.

47, It might be contended that the instraction given by handlers to the source al the time of the
initial targeting, leaves open the contention by the defence that the tolality of the dealings
between Dale and the source altract # claim of legal professional privilege. The instruction
given was that "any meeting was to be in business hours and consistent with professional
contact.” Whilst éz&h 2 construction is likely to fail, in the context of the current

proceedings it cannot be dismissed out of hand. It remaing an issue which it is open to the

defence to suplore.

Release of the materinl,

particular the initial instruction and any information reports or other materials concerning
that initial tasking. The date on which the instructions were given would also nesd to he
disclosed. Afthe very least the matter will need to be considered by the prosecutor to
determine whether redacted copies {3? the relevant documents should be provided to the

defence as a matier of faimess,

49, The appropriateness of making this material available can be tested in a number of Ways.

Hirst, it might be asked whether the defence has a legitimate forensic purpose in obtaining
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access to such a document. In my view the answer has to be ves, based both on the content
- of the document itself and also the implications for the source's credit insofar as it is said
that no relationship of lawyer and client existed.

50. Secondly, even if public interest immunity was claimed in respect of the document, the
issue remains whether its disclosure might be necessary s0 as assist in establishing the
innocence of the defendant. A Magistrate or Judge may acoept that it shonld be released
despite the fact that it would compromise informer ientification.

51. A number of other consideration also arise in the context of the impending comuittal -

{a}in the absence of disclosure, the source may be induced to provide inaccurate or even
false evidence based on the “break barrier” scenario and a contention that there was

no targeting of Dale prior to the involvement of Petra taskforce investizators;

respect of the murder investigation a claim of public interest immunity will need to

be made. This will have the sffect of confirming in the minds of interested persons

that the source was an informer at a time prior to the creation of the Petra taskforce

{¢)Furthermore, any public interest immunity claim would have to be made on the basts
of informer identification and witness security which, if made publicly, wounld defeat
the purpose of making the claim. The Magisirate would have to be provided with

confidential material in support of the claim. Such material would have to set out the

circumstances in which the source was registered and thereafier deployed not only in

respect of Dale but also, potentially, in respect of other persons who were clients.

{hHowever, disclosure of the material relating to the targeting of Dale, will confirm

that as at February 2007 the source was providing assistance to the Unit.

32. The source is not a participant in any witness protection program. Victoria police have not
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been able to persuades the source fo enter their program, _

_z&g a yesult, I have been instructed that if identified as & long-

term police source the safety rigks for the source will be extreme,

3. A ﬁzﬁriﬂle@f complication is the professional role undertaken by the source. Once identified a5
acting as .azi informer from February 2007 it iz likely that the defence will press to oblain
documents in relation to all other dealings between the police and the source on the basis
that it will show that the source was providing legal services and advice to other targets at
the same time as information was being provided o police. This would form the basis of 2
credit attack as well as bé}sieri;zzg the proposition that the recorded conversation with Dale
was on an oocasion which attracted legal professional privilege.

. I the role of the source wers to be fully exposed thers is also a possibility that persons
such as Mokbel, who was convicted in absentia in March 2006, would seek to challenge

their convictions on the basis that it was improperly obtained. It is difficult to predict how

the current sentencing of Mokbel for drug trafficking offerices after he fled the jurisdiction.
Recommendations.

35, 1sugges

o

their consideration in the context of the current committal which is due o commence in

M’

November 2011, 1 suggest that urgent consideration be given to providing a copy of the

\\&\":\ relevant log entries to the prosecutor for the purpose of determining what if any disclosure

18 required in the interests of faimess. This may require relevant information reports or

membuers diary entries to also be oblained and reviewed.
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56. If there are any questions arising out of this advice I will be happy to advise further or

discuss these in conference should that be required.

 Gerard ], Maguire,
Winneke Chambers,
4 October 2011,
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